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C A No. Applied For
Complaint No. RA No. 09/2024 IN C.G. No. 470/2023

In the matter of:

Shama Khan Complainant
VERSUS

BSES Yamuna Power Limited i RESpondent
Quorum:

L. Mr P.K. Singh, Chairman

2. Mr. Nishat A Alvi, Member (CRM)

3 Mr. P.K Agrawal, Member (1.egal)

1. Mr.S.R. Khan, Member (Technical)

A edarance:

I Ms. Ritu Gupta, Mr. RS, Bisht, Mr. Sanjib Pal & Ms. Chhavi Rani,
On behalf of BYPL

ORDER
Date of Hearing: 231 July, 2024
Date of Order: 25th [uly, 2024

Order Pronounced By:- Mr. P.K. Agrawal, Member (Legal)

1. The complainant approached the Forum on 21.11.2023 for shifting of
clectricity distribution  box/junction box installed in front of her
premises. The Forum heard both the parties at length and reserved (he
case for orders and vide its order dated 06" June 2024 allowed the
complainant’s application for shifting the already installed feeder
pillar/junction box installed in front of the complainant at the

specified place. | —
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Complaint No. RA No. 09/2024 IN C.G. No. 47072023

2 Against this order of the Forum, OP filed a review petition in the Forum

on the following grounds;-

3

1)

iv)

V)
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Fhat while the process ol shifting ol the feeder prilar which s
mstalled outside the premises of the complainant.  While the
process of shifting of existing feeder pillar was going on and
procedural formalities were vet to be completed, complainant
filed the complaint bearing CG No. 470/2023 belore learned
Forum. OP filed reply and submitted the last leg of procedural
formality of submission of cancelled cheque was completed by
complainant only on 01.03.2024 and hence the approval of €10
will take 15 days and thereafter shifting will be processed
Thereafter as complainant submitted a written application o put
a hold on the sifting process.  OP placed the said application
dated 22.03.2024 before the learned Forum as a consequence
learned Forum vide its order dated 04.04.2024, directed the
complainant to appear before the Forum on the next date of
hearing i.e. 25.04.2024, however, the complainant did not appear
and also failed to appear on the next date Les 14.05.2024,  the
matter was further fixed for 04.06.2024.

On 04.06.2024, the complainant had submitted that * instead of
shiftting the feeder pillar, OP is mstalling a new big feeder pillar in
front of her house. . .*

On the said date of hearing on by legal team was present before the
Learned Forum and as such no comments from technical team
could be taken for the reason of replacing of old feeder pillar with
new one simultaneously while shifting the same.

That if the OP had been aware of the reason for denial for shifting
by the complainant, an official from the O&M department would
have been called to make technical justifications in the FUSPOCE o

the queries of the Hon'ble Forum and the complainant, L
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We have heard both the parties in details and perused the pleadings 1iled

by them

I'his Forum can review the orders under Regulation 19 of the Delhi
Flectricity Regulatory Commission (Forum for Redressal of Carlen g s
of the Consumers and Ombudsman) Regulations, 2015 which stipulates

as follows:-

Power to Review

(1) Any person may file an application for review before the Forum,
upon the discovery of new and important matter or evidence which,
after the exercise of due diligence, was not within his knowledge or
could not be produced by him at the ime when the order was passed
or on account of some mistake or error apparent from the face of the
record, within thirty (30) days of the date of the order, as the Case
may be,

(2) An application for such review shall clearly state the matter o

evidence which, after the exercise of due diligence, was not within his

knowledge or could not be produced by him at the time when the order
was passed or the mistake or error apparent from the face of the record.

The application shall be accompanied by such documents, supporting,

data and statements as the Forum may determine. (3) When it appears to

the Forum that there is no sufficient ground for review, the Forum shall
reject such review application:

Provided that no application shall be rejected unless the applicant has

been given an opportunity of being heard.

(1) When the Forum is of the opinion that the roview application should

be granted, it shall grant the same provided that no such application will

be granted without previous notice to the opposite side or party 1o

enable him to appear and to be heard in support of the order, the Fevicw

‘ |
ol which is apphied for [ i
-
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Complaint No. RA No. 09/2024 IN C.G. No, 47072023

¥ As por Regulation 19, cited above, the complainant in order 0 suceved
Review application should show:-
) Discovery of new and important matter or evidence,
b) Some mistake or error apparent from the face of recornd
s requirement is in consonance with the order XINI of Civil

Procedure Code.

b The Forum perused various judgments delivered by the | lon bl

Supreme Court of India and other Courts on this subject

L

In one of the recent orders, the Hon'ble Supreme Court, on 18th August,
2022, in CIVIL APPEALS NO. 5503-04 OF 2022 ARISING OUT OF
PETITIONS titled S MADHUSUDMHAN REDDY  Versus v
NARAYANA REDDY AND OTHERS, examinod the relevant provisions

of law that governs review jurisdiction as follows-

* Section 114 of the CPC which is the substantive provision, deals with

the scope of review and states as follows:

“Review:- Subject as aforesaid, any  person  considering  himself
aggrieved:-

* by adecree or order from which an a ppealis allowed by this Code, but
from which no appeal has been preferred;

* by adecree or order from which no appeal is allowed by this Code: or
* by adecision on a reference from a Court of Small Causes, may apply
* lorareview of judgment to the court which passed the decroe or made

the order, and the court may make such order thereon as it thinks fit,”

s [he grounds available for fi]in}; a review  application agrlinst

.",-
-

judgment have been set out in Order XLVII of the CPC i the tollogving
words: 1,

“hogl 4 — Jwl |2
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Complaint No. RA No. 09/2024 IN C.¢;. No. 470/2023

“I. Application for review of judgment - (1) \nv person consider g
himselt agprieved -

* by adecree or order trom which an appeal is allowed, but from which
noappeal has been preferred,

* by adecree or order from which no appeal is allowed, or

* by a decision on a reference from a Court of Small Causcs,

and who, from the discovery of pew and importart matter or ovidonee
which, after the exercise of due diligence was not within his knowledge or
could notbe produced by him at the time when the decrec was passed or
order made, or on account of some mistake or error apparent on the face
of the record, or for any other sufficient reason, desires to obiain a rovicw:
of the decree passed or order made against him, may apply for a review of

judgment to the Court which passed the decree or made the order

(2) A party who is not appealing from a decree or Order mav apply for a
review of judgment notwithstanding the pendency of an appeal by some
other party except where the ground of such appeal is common 1o the
applicant and the appellant, or when, being respondent, he can present to

the Appellate Court the case on which he applies for the review

I[Explanation-The fact that the decision on a question of law on which the
judgment of the Court is based has been reversed or muodified by the
subsequent decision of a superior Court in any other case, shall not be g

pround for the review of such judgment.]

* A glance at the aforesaid provisions makes it clear that a review
application would be maintainable on (1} discovery of new and important
matters or evidence which, after exercise of Jue diligence, were not within
the knowledge of the applicant or could not be produced by him when the
decree was passed or the order made: (i) on account of somv mistake or

crrer apparent on the face of the record: o (11} for any othor <y il b

FUASON, - }':l&)d'. T ‘ .}'4:’

Attested True Copy K | S
‘/:@mt:w

CGRF (" "L)




Complaint No. RA No. 09/2024 IN €.G. No. 470/2023

* In Col Avatar Siugh Sekhon v. Union of India aud Others (1980 Supp
SCC 562), this Court observed that a review of an earlier order cannot be
done unlessthe court is satisfied that the material crror which is manitos
on the face of the order, would result in miscarriage ol justive o

undermine 1ts soundness. The observations made are as undoer:

T120 A review is not a routine procedure, Here we resolved to hear Shri
Kapil at length to remove any feeling that the party has been hurt without
being heard. But we cannot review our earlier order unless satistied that
material error, manifest on the face of the order, undermines its soundness
or results in miscarriage of justice. In Sow Chandra Kante amd Another

Sheikl Hatnb (1975) 1 SCC 674, this Court observed:

‘A review of a judgment is a serious step and reluctant resort to it is
proper only where a glaring omission or patent mistake or like grave
error has crept in earlier by judicial fallibility. ... The present stage is
not a virgin ground but review of an earlier order which has the normal
feature of finality." " (emphasis added)

* In Parsion Devi and Others v. Sumitri Devi and Others (1997) 8 SCC
715, stating that an error that is not self- evident and the one that has o be
detected by the process of reasoning, cannot be described as an crror
apparent on the face of the record for the Court to exercise the powers of
review, this Court held asunder:

“7. Itis well settled that review proceedings have to be strictly confined (o
the ambitand scope of Order 47 Rule 1 CPC. In Thungablndra ludustrwes | i
o Govt. of A.P. 1964 SCR (5) 174, this Court opined:

‘11 What, however, we are now concerned with is whether the statenent
in the order of September 1959 that the case did not involvean substantial
question of law is an ‘ertor apparent on the face of the record’. The fact
that on the earlier occasion the Court held on an identical state of facls that

a substantial question of law arose would not per se be conclusive, for ll‘q-

L "

4 Tt
" P —
s \w
Attested True Copy Al
/6” B
Secretary




Complaint No. RA No. 09/2024 IN C.(;. No. 470/2023

carlier order itself might be erroneous. similarly, even if the statemuont was
wrong, it would not follow that it was an “error apparent on the tace of the
record’, for there is a distinction which is real though it might nor alw ay «
be capable of exposition, between a mere erroneous docision and g
decision which could be characterized as vitiated by “error apparent’
revien ts by wo means an appeal oz disguise whereby an evroncons decision s

reliward and corrected, b lies only for patent error.”

e Again, in Meera Blama v, Noemala Kunar Cloudhinery (1995) 1 SCC 1570
while quoting with approval a passage from Arvibmm Tuleshanr S ¢
Artbam Pishok Sharma (1979) 4 SCC 389 this Court once again held that
review proceedings are not by way of an appeal and have 1o be strictly

contined to the scope and ambit of Order 47 Rule | CPC.

* Under Order 47 Rule 1 CPC a judgment may be open to review inter
alia if there is a mistake or an error apparent on the face of the record.
An error which is not self-evident and has to be detected by a process of
reasoning, can hardly be said to be an error apparent on the face of the
record justifying the court toexercise its power of review under Order 47
Rule 1 CPC. In exercise of this jurisdiction under Order 47 rule 1 CPC it
is not permissible for an erroneous decision to be ‘reheard and
corrected’. A review petition, it must be remembered has 1 limited
purpose and cannot be allowed to be ‘an appeal in disguise’ . [vinpluisis
added|
* The error referred to under the Rule, must be apparent on the faccol
the record and not one which has to be searched oul.
* Itis also settled law that in exercise of review jurisdiction. the € oy
cannot reappreciate the evidence to arrive at a different conclusion even it
two views are possible in a matter, In Kerala State Electricity Board o
Hitech Electrothermics & Hydropower Ltd, and Olhers (2005) 6 SCL fst

this Court observied as {ollows: i L
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Complainl No. RA No. 09/2024 IN C.G. No. 47042023

M I a review petition it is not open to this Courl to reappreciate the
evidence and reach a different conclusion, even if that is possible
Learned counsel for the Board at best sought to impress us that the
correspondence exchanged between the parties did nol support  the
vonclusion reached by this Court. We are afraid such a submission cannol

be permitted to be advanced in a review petition.

The appreciation of evidence on record is fully within the domain of the
appellate court. If on appreciation of the evidence produced, the court
records a finding of fact and reaches a conclusion, that conclusion cannot
be assailed in a review petition unless it is shown that there is an error
apparent on the face of the record or for some reason akin thereto. |1 has
not been contended before us that there is any error apparent onthe face of
the record. To permit the review petitioner to argue on a question of
appreciation of evidence would amount to converting a review pelition

into an appeal in disguise." (emphasis added)

* Lnder the garb of filing a review petition, a party cannot be permitted
o repeat old and overruled arguments for reopening the conclusions
arrived at in a judgment. The power of review is not to be confused with
the appellate power which enables the Superior Court to correct errors
committed by a subordinate Court. This poimnt has been clucidated in
famn Studios Ltd. V. Shin Satellite Public Co. Ltd, (2006) 55CC 501 wheroe
it was held thus:
"11. S0 far as the grievance of the applicant on merits is comcerned, the
learned counsel for the opponent is right in submitting that virtually the
applicant seeks the same relief which had been sought at the time of
arguing the main matter and had been negatived. Once such a prayer had
been refused, no review petition would lie which would convert rehearing

=l - oo

of the original matter. 1 ~
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Complaint No, RA No. 09/2024 IN (.G, No. 470/2023

It is settled law that the power of review cannol be confused with
appellate power which enables a superior court to correct all errors
committed by a subordinate court. It is not rehearing of an original
matter. A repetition of old and overruled argument is not enough to
reopen concluded adjudications. The power of review can be exercised
with extreme care, caution and circumspection and only in exceptional
cases.
120 When a praver to appoint an arbitrator by the applicant herein had
been made at the time when the arbitration petition was heard and was
rejected, the same relief cannot be sought by an indirect method by filing a
review petition. Such petition, in my opinion, is in the nature of 'second
innings' which is impermissible and unwarranted and cannot be

granted.” (erny Miinsts atdded )

*  After discussing a series of decisions on review jurisdiction in Kamlesh
Verma v. Mayawati and Others (2013) B SCC 320, this Court observed That
review proceedings have to be strictly confined to the scopeand ambit ul Orde
AN Rule 1, CPC. As long as the point sought to be raised in the review
application has already been dealt with and answered, partics are nol entitled
to challenge the impugned judgment only because an alternative vicw 5
possible. The principles for exercising review jurisdiction were succinctly
summarized in the captioned case as below:

20 Thus, in view of the above, the following grounds of review are
maintainable as stipulated by the statute:
¢ When the review will be maintainable:
* Ihscovery of new and important matter or evidence which, after the oxercise
ob due diligence, was not within knowledge of the petitioner or could not b
produced by him;

= AMlistake or error apparent on the face of the record;

o 1
- "“1'\' Ulhl}r suthcient reason. o L‘
£ _' A -o-"
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Complaint No. RA No. 09/2024 IN C.C;. No. 470/2023

Ihe words "any other sufficient reason” has been interpreted in Chajju Ram
v Neki, AIR 1922 PC 112 andapproved by this Court in Ao AMar Boss i
Catholicos vs, Most Rev. Mar Poudose Athanasins & Ors, 1955 SCR 320 to mean
‘@ reason sufficient on grounds at least analogous to those specified in the
Fule™. The same principles have been reiterated in Lo of Pkt o0 Seneedins

Manganese & fron Ores Ltd, & Ors, (2013) 8 SCC AN

*  When the review will not be maintainable: -
*  Avrepetiion of old and overruled argument is not enough B reopen
concluded adjudications.
* Minor mistakes of inconsequential import.
* Review proceedings cannot be equated with the original hearing of
the case.
*  Review is not maintainable unless the material error, manifest on the
face of the order, undermines its soundness or results in miscarriage of
justice.
* A review is by no means an appeal in disguise wherehy an
erroneous decision is re-heard and corrected but lios only for patent
CIrror.
* The mere possibility of two views on the subject cannot be a ground
for review. (vii) The error apparent on the face of the record should not
be an error which has to be fished out and searched.
* The appreciation of evidence on record is ful v within the domain of
the appellate court, it cannot be permitted to be advanced in the rovien
petition.
* Review is not maintainable when the same relief sought at the ime of

arguing the main matter had been negatived
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8. It can be seen that the substance ot OP's pleading is that on the final date
of hearing only legal team of OP was present before the Forum and as
such no comments trom technical team could be taken for the reason o
replacing of old feeder pillar with new one simultancously while shifting

the same.

Y 1 as plea of O Jor filing review is not maintainable on the tollowing
grounds:

a) The complainant first ime approached OP for shifting of the feeder
pillar on 10.08.2023 vide his letter to CEOBYPL.

b) Thereafter the complainant approached this Forum after almost three
months, In this gap of three months OP has neither taken any action
on the complaint of the complainant nor did their technical team
place their comments on the issue.

¢) The case was heard in the Forum, duning the period fanuary till 04
June. During this period also OF did not get time to consult their
technical team

d) At the time of making payment of the shifting by the complainant,

then also OP was unable to consult their technical team.

10. From above it is clear that OP is taking undue advantage of their
distribution system or is very negligent in dealing with the complaints of
the complainant. This should have been made clear to the complainant
on his very first approach to the respondent, if the problem actually
existed, that old feeder pillar is now not feasible as the old feeder pillar is
Tvpe-C and it is not in use in BYPL at present. However, the respondent
examined the required and prepared a "Demand Note' after they woere
satistied.  The complainant deposited monev as demanded by the

respondent. . I

b
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Complaint No. RA Noe. 09/2024 IN C.G. No. 470/2023

Approaching the Forum for review of order al this stage is 1l
acceptable. There is a serious lapse on the part of the OF i

complainant is not liable to pay for their lapse.

1 Theretore, in view of the above examination of Review Turisdiction and
the conclusions drawn, it can be said that there is no ground available in
the present Review Petition. In the guise of ‘Review’, we cannot

entertain appeal against carlier order of the Forum.

Hence the review, being devoid of merit as per Regulation concerned, is

nol maintainable and is accordingly, dismissed.

No order as to the cost. Both the parties should be informed accordingy

Proceedings closed.
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